
Case Name: GIDEON V. WAINWRIGHT 372 U.S. 335

NO. 155. ARGUED JANUARY 15, 1963. - DECIDED MARCH 18, 1963. -
REVERSED AND CAUSE REMANDED.

CHARGED IN A FLORIDA STATE COURT WITH A NONCAPITAL FELONY, PETITIONER
APPEARED WITHOUT FUNDS AND WITHOUT COUNSEL AND ASKED THE COURT TO
APPOINT COUNSEL FOR HIM; BUT THIS WAS DENIED ON THE GROUND THAT THE
STATE LAW PERMITTED APPOINTMENT OF COUNSEL FOR INDIGENT DEFENDANTS IN
CAPITAL CASES ONLY. PETITIONER CONDUCTED HIS OWN DEFENSE ABOUT AS WELL
AS COULD BE EXPECTED OF A LAYMAN; BUT HE WAS CONVICTED AND SENTENCED TO
IMPRISONMENT. SUBSEQUENTLY, HE APPLIED TO THE STATE SUPREME COURT FOR
A WRIT OF HABEAS CORPUS, ON THE GROUND THAT HIS CONVICTION VIOLATED HIS
RIGHTS UNDER THE FEDERAL CONSTITUTION. THE STATE SUPREME COURT DENIED
ALL RELIEF. HELD: THE RIGHT OF AN INDIGENT DEFENDANT IN A CRIMINAL
TRIAL TO HAVE THE ASSISTANCE OF COUNSEL IS A FUNDAMENTAL RIGHT
ESSENTIAL TO A FAIR TRIAL, AND PETITIONER'S TRIAL AND CONVICTION
WITHOUT THE ASSISTANCE OF COUNSEL VIOLATED THE FOURTEENTH AMENDMENT.
BETTS V. BRADY, 316 U.S. 455, OVERRULED. PP. 336-345.

GIDEON V. WAINWRIGHT, CORRECTIONS DIRECTOR.

CERTIORARI TO THE SUPREME COURT OF FLORIDA.

MR. JUSTICE BLACK DELIVERED THE OPINION OF THE COURT.

PETITIONER WAS CHARGED IN A FLORIDA STATE COURT WITH HAVING BROKEN
AND ENTERED A POOLROOM WITH INTENT TO COMMIT A MISDEMEANOR. THIS
OFFENSE IS A FELONY UNDER FLORIDA LAW. APPEARING IN COURT WITHOUT
FUNDS AND WITHOUT A LAWYER, PETITIONER ASKED THE COURT TO APPOINT
COUNSEL FOR HIM, WHEREUPON THE FOLLOWING COLLOQUY TOOK PLACE:

"THE COURT: MR. GIDEON, I AM SORRY, BUT I CANNOT APPOINT COUNSEL TO
REPRESENT YOU IN THIS CASE. UNDER THE LAWS OF THE STATE OF FLORIDA,
THE ONLY TIME THE COURT CAN APPOINT COUNSEL TO REPRESENT A DEFENDANT IS
WHEN THAT PERSON IS CHARGED WITH A CAPITAL OFFENSE. I AM SORRY, BUT I
WILL HAVE TO DENY YOUR REQUEST TO APPOINT COUNSEL TO DEFEND YOU IN THIS
CASE.

"THE DEFENDANT: THE UNITED STATES SUPREME COURT SAYS I AM ENTITLED
TO BE REPRESENTED BY COUNSEL."

PUT TO TRIAL BEFORE A JURY, GIDEON CONDUCTED HIS DEFENSE ABOUT AS
WELL AS COULD BE EXPECTED FROM A LAYMAN. HE MADE AN OPENING STATEMENT
TO THE JURY, CROSS-EXAMINED THE STATE'S WITNESSES, PRESENTED WITNESSES
IN HIS OWN DEFENSE, DECLINED TO TESTIFY HIMSELF, AND MADE A SHORT
ARGUMENT "EMPHASIZING HIS INNOCENCE TO THE CHARGE CONTAINED IN THE
INFORMATION FILED IN THIS CASE." THE JURY RETURNED A VERDICT OF
GUILTY, AND PETITIONER WAS SENTENCED TO SERVE FIVE YEARS IN THE STATE
PRISON. LATER, PETITIONER FILED IN THE FLORIDA SUPREME COURT THIS
HABEAS CORPUS PETITION ATTACKING HIS CONVICTION AND SENTENCE ON THE
GROUND THAT THE TRIAL COURT'S REFUSAL TO APPOINT COUNSEL FOR HIM DENIED
HIM RIGHTS "GUARANTEED BY THE CONSTITUTION AND THE BILL OF RIGHTS BY
THE UNITED STATES GOVERNMENT." (FN1) TREATING THE PETITION FOR HABEAS
CORPUS AS PROPERLY BEFORE IT, THE STATE SUPREME COURT, "UPON
CONSIDERATION THEREOF" BUT WITHOUT AN OPINION, DENIED ALL RELIEF.
SINCE 1942, WHEN BETTS V. BRADY, 316 U.S. 455, WAS DECIDED BY A DIVIDED
COURT, THE PROBLEM OF A DEFENDANT'S FEDERAL CONSTITUTIONAL RIGHT TO
COUNSEL IN A STATE COURT HAS BEEN A CONTINUING SOURCE OF CONTROVERSY
AND LITIGATION IN BOTH STATE AND FEDERAL COURTS. (FN2) TO GIVE THIS
PROBLEM ANOTHER REVIEW HERE, WE GRANTED CERTIORARI. 370 U.S. 908.
SINCE GIDEON WAS PROCEEDING IN FORMA PAUPERIS, WE APPOINTED COUNSEL TO
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REPRESENT HIM AND REQUESTED BOTH SIDES TO DISCUSS IN THEIR BRIEFS AND
ORAL ARGUMENTS THE FOLLOWING: "SHOULD THIS COURT'S HOLDING IN BETTS V.
BRADY, 316 U.S. 455, BE RECONSIDERED?"

I.

THE FACTS UPON WHICH BETTS CLAIMED THAT HE HAD BEEN
UNCONSTITUTIONALLY DENIED THE RIGHT TO HAVE COUNSEL APPOINTED TO ASSIST
HIM ARE STRIKINGLY LIKE THE FACTS UPON WHICH GIDEON HERE BASES HIS
FEDERAL CONSTITUTIONAL CLAIM. BETTS WAS INDICTED FOR ROBBERY IN A
MARYLAND STATE COURT. ON ARRAIGNMENT, HE TOLD THE TRIAL JUDGE OF HIS
LACK OF FUNDS TO HIRE A LAWYER AND ASKED THE COURT TO APPOINT ONE FOR
HIM. BETTS WAS ADVISED THAT IT WAS NOT THE PRACTICE IN THAT COUNTY TO
APPOINT COUNSEL FOR INDIGENT DEFENDANTS EXCEPT IN MURDER AND RAPE
CASES. HE THEN PLEADED NOT GUILTY, HAD WITNESSES SUMMONED, CROSS
EXAMINED THE STATE'S WITNESSES, EXAMINED HIS OWN, AND CHOSE NOT TO
TESTIFY HIMSELF. HE WAS FOUND GUILTY BY THE JUDGE, SITTING WITHOUT A
JURY, AND SENTENCED TO EIGHT YEARS IN PRISON. LIKE GIDEON, BETTS
SOUGHT RELEASE BY HABEAS CORPUS, ALLEGING THAT HE HAD BEEN DENIED THE
RIGHT TO ASSISTANCE OF COUNSEL IN VIOLATION OF THE FOURTEENTH
AMENDMENT. BETTS WAS DENIED ANY RELIEF, AND ON REVIEW THIS COURT
AFFIRMED. IT WAS HELD THAT A REFUSAL TO APPOINT COUNSEL FOR AN
INDIGENT DEFENDANT CHARGED WITH A FELONY DID NOT NECESSARILY VIOLATE
THE DUE PROCESS CLAUSE OF THE FOURTEENTH AMENDMENT, WHICH FOR REASONS
GIVEN THE COURT DEEMED TO BE THE ONLY APPLICABLE FEDERAL CONSTITUTIONAL
PROVISION. THE COURT SAID:

"ASSERTED DENIAL (OF DUE PROCESS) IS TO BE TESTED BY AN APPRAISAL OF
THE TOTALITY OF FACTS IN A GIVEN CASE. THAT WHICH MAY, IN ONE SETTING,
CONSTITUTE A DENIAL OF FUNDAMENTAL FAIRNESS, SHOCKING TO THE UNIVERSAL
SENSE OF JUSTICE, MAY, IN OTHER CIRCUMSTANCES, AND IN THE LIGHT OF
OTHER CONSIDERATIONS, FALL SHORT OF SUCH DENIAL." 316 U.S., AT 462.

TREATING DUE PROCESS AS "A CONCEPT LESS RIGID AND MORE FLUID THAN
THOSE ENVISAGED IN OTHER SPECIFIC AND PARTICULAR PROVISIONS OF THE BILL
OF RIGHTS," THE COURT HELD THAT REFUSAL TO APPOINT COUNSEL UNDER THE
PARTICULAR FACTS AND CIRCUMSTANCES IN THE BETTS CASE WAS NOT SO
"OFFENSIVE TO THE COMMON AND FUNDAMENTAL IDEAS OF FAIRNESS" AS TO
AMOUNT TO A DENIAL OF DUE PROCESS. SINCE THE FACTS AND CIRCUMSTANCES
OF THE TWO CASES ARE SO NEARLY INDISTINGUISHABLE, WE THINK THE BETTS V.
BRADY HOLDING IF LEFT STANDING WOULD REQUIRE US TO REJECT GIDEON'S
CLAIM THAT THE CONSTITUTION GUARANTEES HIM THE ASSISTANCE OF COUNSEL.
UPON FULL RECONSIDERATION WE CONCLUDE THAT BETTS V. BRADY SHOULD BE
OVERRULED.

II.

THE SIXTH AMENDMENT PROVIDES, "IN ALL CRIMINAL PROSECUTIONS, THE
ACCUSED SHALL ENJOY THE RIGHT ... TO HAVE THE ASSISTANCE OF COUNSEL
FOR HIS DEFENCE." WE HAVE CONSTRUED THIS TO MEAN THAT IN FEDERAL
COURTS COUNSEL MUST BE PROVIDED FOR DEFENDANTS UNABLE TO EMPLOY COUNSEL
UNLESS THE RIGHT IS COMPETENTLY AND INTELLIGENTLY WAIVED. (FN3) BETTS
ARGUED THAT THIS RIGHT IS EXTENDED TO INDIGENT DEFENDANTS IN STATE
COURTS BY THE FOURTEENTH AMENDMENT. IN RESPONSE THE COURT STATED THAT,
WHILE THE SIXTH AMENDMENT LAID DOWN "NO RULE FOR THE CONDUCT OF THE
STATES, THE QUESTION RECURS WHETHER THE CONSTRAINT LAID BY THE
AMENDMENT UPON THE NATIONAL COURTS EXPRESSES A RULE SO FUNDAMENTAL AND
ESSENTIAL TO A FAIR TRIAL, AND SO, TO DUE PROCESS OF LAW, THAT IT IS
MADE OBLIGATORY UPON THE STATES BY THE FOURTEENTH AMENDMENT." 316
U.S., AT 465. IN ORDER TO DECIDE WHETHER THE SIXTH AMENDMENT'S
GUARANTEE OF COUNSEL IS OF THIS FUNDAMENTAL NATURE, THE COURT IN BETTS
SET OUT AND CONSIDERED "RELEVANT DATA ON THE SUBJECT ... AFFORDED BY
CONSTITUTIONAL AND STATUTORY PROVISIONS SUBSISTING IN THE COLONIES AND
THE STATES PRIOR TO THE INCLUSION OF THE BILL OF RIGHTS IN THE NATIONAL
CONSTITUTION, AND IN THE CONSTITUTIONAL, LEGISLATIVE AND JUDICIAL
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HISTORY OF THE STATES TO THE PRESENT DATE." 316 U.S., AT 465. ON THE
BASIS OF THIS HISTORICAL DATA THE COURT CONCLUDED THAT "APPOINTMENT OF
COUNSEL IS NOT A FUNDAMENTAL RIGHT, ESSENTIAL TO A FAIR TRIAL." 316
U.S., AT 471. IT WAS FOR THIS REASON THE BETTS COURT REFUSED TO ACCEPT
THE CONTENTION THAT THE SIXTH AMENDMENT'S GUARANTEE OF COUNSEL FOR
INDIGENT FEDERAL DEFENDANTS WAS EXTENDED TO OR, IN THE WORDS OF THAT
COURT, "MADE OBLIGATORY UPON THE STATES BY THE FOURTEENTH AMENDMENT."
PLAINLY, HAD THE COURT CONCLUDED THAT APPOINTMENT OF COUNSEL FOR AN
INDIGENT CRIMINAL DEFENDANT WAS "A FUNDAMENTAL RIGHT, ESSENTIAL TO A
FAIR TRIAL," IT WOULD HAVE HELD THAT THE FOURTEENTH AMENDMENT REQUIRES
APPOINTMENT OF COUNSEL IN A STATE COURT, JUST AS THE SIXTH AMENDMENT
REQUIRES IN A FEDERAL COURT.

WE THINK THE COURT IN BETTS HAD AMPLE PRECEDENT FOR ACKNOWLEDGING
THAT THOSE GUARANTEES OF THE BILL OF RIGHTS WHICH ARE FUNDAMENTAL
SAFEGUARDS OF LIBERTY IMMUNE FROM FEDERAL ABRIDGMENT ARE EQUALLY
PROTECTED AGAINST STATE INVASION BY THE DUE PROCESS CLAUSE OF THE
FOURTEENTH AMENDMENT. THIS SAME PRINCIPLE WAS RECOGNIZED, EXPLAINED,
AND APPLIED IN POWELL V. ALABAMA, 287 U.S. 45 (1932), A CASE UPHOLDING
THE RIGHT OF COUNSEL, WHERE THE COURT HELD THAT DESPITE SWEEPING
LANGUAGE TO THE CONTRARY IN HURTADO V. CALIFORNIA, 110 U.S. 516 (1884),
THE FOURTEENTH AMENDMENT "EMBRACED" THOSE "FUNDAMENTAL PRINCIPLES OF
LIBERTY AND JUSTICE WHICH LIE AT THE BASE OF ALL OUR CIVIL AND
POLITICAL INSTITUTIONS,'" EVEN THOUGH THEY HAD BEEN "SPECIFICALLY DEALT
WITH IN ANOTHER PART OF THE FEDERAL CONSTITUTION." 287 U.S., AT 67.
IN MANY CASES OTHER THAN POWELL AND BETTS, THIS COURT HAS LOOKED TO THE
FUNDAMENTAL NATURE OF ORIGINAL BILL OF RIGHTS GUARANTEES TO DECIDE
WHETHER THE FOURTEENTH AMENDMENT MAKES THEM OBLIGATORY ON THE STATES.
EXPLICITLY RECOGNIZED TO BE OF THIS "FUNDAMENTAL NATURE" AND THEREFORE
MADE IMMUNE FROM STATE INVASION BY THE FOURTEENTH, OR SOME PART OF IT,
ARE THE FIRST AMENDMENT'S FREEDOMS OF SPEECH, PRESS, RELIGION,
ASSEMBLY, ASSOCIATION, AND PETITION FOR REDRESS OF GRIEVANCES. (FN4)
FOR THE SAME REASON, THOUGH NOT ALWAYS IN PRECISELY THE SAME
TERMINOLOGY, THE COURT HAS MADE OBLIGATORY ON THE STATES THE FIFTH
AMENDMENT'S COMMAND THAT PRIVATE PROPERTY SHALL NOT BE TAKEN FOR PUBLIC
USE WITHOUT JUST COMPENSATION, (FN5) THE FOURTH AMENDMENT'S PROHIBITION
OF UNREASONABLE SEARCHES AND SEIZURES, (FN6) AND THE EIGHTH'S BAN ON
CRUEL AND UNUSUAL PUNISHMENT. (FN7) ON THE OTHER HAND, THIS COURT IN
PALKO V. CONNECTICUT, 302 U.S. 319 (1937), REFUSED TO HOLD THAT THE
FOURTEENTH AMENDMENT MADE THE DOUBLE JEOPARDY PROVISION OF THE FIFTH
AMENDMENT OBLIGATORY TO THE STATES. IN SO REFUSING, HOWEVER, THE
COURT, SPEAKING THROUGH MR. JUSTICE CARDOZO, WAS CAREFUL TO EMPHASIZE
THAT "IMMUNITIES THAT ARE VALID AS AGAINST THE FEDERAL GOVERNMENT BY
FORCE OF THE SPECIFIC PLEDGES OF PARTICULAR AMENDMENTS HAVE BEEN FOUND
TO BE IMPLICIT IN THE CONCEPT OF ORDERED LIBERTY, AND THUS, THROUGH THE
FOURTEENTH AMENDMENT, BECOME VALID AS AGAINST THE STATES" AND THAT
GUARANTEES "IN THEIR ORIGIN ... EFFECTIVE AGAINST THE FEDERAL
GOVERNMENT ALONE" HAD BY PRIOR CASES "BEEN TAKEN OVER FROM THE EARLIER
ARTICLES OF THE FEDERAL BILL OF RIGHTS AND BROUGHT WITHIN THE
FOURTEENTH AMENDMENT BY A PROCESS OF ABSORPTION." 302 U.S., AT 324
325, 326.

WE ACCEPT BETTS V. BRADY'S ASSUMPTION, BASED AS IT WAS ON OUR PRIOR
CASES, THAT A PROVISION OF THE BILL OF RIGHTS WHICH IS "FUNDAMENTAL AND
ESSENTIAL TO A FAIR TRIAL" IS MADE OBLIGATORY UPON THE STATES BY THE
FOURTEENTH AMENDMENT. WE THINK THE COURT IN BETTS WAS WRONG, HOWEVER,
IN CONCLUDING THAT THE SIXTH AMENDMENT'S GUARANTEE OF COUNSEL IS NOT
ONE OF THESE FUNDAMENTAL RIGHTS. TEN YEARS BEFORE BETTS V. BRADY, THIS
COURT, AFTER FULL CONSIDERATION OF ALL THE HISTORICAL DATA EXAMINED IN
BETTS, HAD UNEQUIVOCALLY DECLARED THAT "THE RIGHT TO THE AID OF COUNSEL
IS OF THIS FUNDAMENTAL CHARACTER." POWELL V. ALAMAMA, 287 U.S. 45, 68
(1932). WHILE THE COURT AT THE CLOSE OF ITS POWELL OPINION DID BY ITS
LANGUAGE, AS THIS COURT FREQUENTLY DOES, LIMIT ITS HOLDING TO THE
PARTICULAR FACTS AND CIRCUMSTANCES OF THAT CASE, ITS CONCLUSIONS ABOUT
THE FUNDAMENTAL NATURE OF THE RIGHT TO COUNSEL ARE UNMISTAKABLE.
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SEVERAL YEARS LATER, IN 1936, THE COURT REEMPHASIZED WHAT IT HAD SAID
ABOUT THE FUNDAMENTAL NATURE OF THE RIGHT TO COUNSEL IN THIS LANGUAGE:

"WE CONCLUDED THAT CERTAIN FUNDAMENTAL RIGHTS, SAFEGUARDED BY THE
FIRST EIGHT AMENDMENTS AGAINST FEDERAL ACTION, WERE ALSO SAFEGUARDED
AGAINST STATE ACTION BY THE DUE PROCESS OF LAW CLAUSE OF THE FOURTEENTH
AMENDMENT, AND AMONG THEM THE FUNDAMENTAL RIGHT OF THE ACCUSED TO THE
AID OF COUNSEL IN A CRIMINAL PROSECUTION." GROSJEAN V. AMERICAN PRESS
CO., 297 U.S. 233, 243-244 (1936).

AND AGAIN IN 1938 THIS COURT SAID:

"THE ASSISTANCE OF COUNSEL IS ONE OF THE SAFEGUARDS OF THE SIXTH
AMENDMENT DEEMED NECESSARY TO INSURE FUNDAMENTAL HUMAN RIGHTS OF LIFE
AND LIBERTY ... . THE SIXTH AMENDMENT STANDS AS A CONSTANT
ADMONITION THAT IF THE CONSTITUTIONAL SAFEGUARDS IT PROVIDES BE LOST,
JUSTICE WILL NOT 'STILL BE DONE.'" JOHNSON V. ZERBST, 304 U.S. 458,
462 (1938). TO THE SAME EFFECT, SEE AVERY V. ALABAMA, 308 U.S. 444
(1940), AND SMITH V. O'GRADY, 312 U.S. 329 (1941).

IN LIGHT OF THESE AND MANY OTHER PRIOR DECISIONS OF THIS COURT, IT IS
NOT SURPRISING THAT THE BETTS COURT, WHEN FACED WITH THE CONTENTION
THAT "ONE CHARGED WITH CRIME, WHO IS UNABLE TO OBTAIN COUNSEL, MUST BE
FURNISHED COUNSEL BY THE STATE," CONCEDED THAT "EXPRESSIONS IN THE
OPINIONS OF THIS COURT LEND COLOR TO THE ARGUMENT ... ." 316 U.S.,
AT 462-463. THE FACT IS THAT IN DECIDING AS IT DID - THAT "APPOINTMENT
OF COUNSEL IS NOT A FUNDAMENTAL RIGHT, ESSENTIAL TO A FAIR TRIAL" - THE
COURT IN BETTS V. BRADY MADE AN ABRUPT BREAK WITH ITS OWN WELL
CONSIDERED PRECEDENTS. IN RETURNING TO THESE OLD PRECEDENTS, SOUNDER
WE BELIEVE THAN THE NEW, WE BUT RESTORE CONSTITUTIONAL PRINCIPLES
ESTABLISHED TO ACHIEVE A FAIR SYSTEM OF JUSTICE. NOT ONLY THESE
PRECEDENTS BUT ALSO REASON AND REFLECTION REQUIRE US TO RECOGNIZE THAT
IN OUR ADVERSARY SYSTEM OF CRIMINAL JUSTICE, ANY PERSON HALED INTO
COURT, WHO IS TOO POOR TO HIRE A LAWYER, CANNOT BE ASSURED A FAIR TRIAL
UNLESS COUNSEL IS PROVIDED FOR HIM. THIS SEEMS TO US TO BE AN OBVIOUS
TRUTH. GOVERNMENTS, BOTH STATE AND FEDERAL, QUITE PROPERLY SPEND VAST
SUMS OF MONEY TO ESTABLISH MACHINERY TO TRY DEFENDANTS ACCUSED OF
CRIME. LAWYERS TO PROSECUTE ARE EVERYWHERE DEEMED ESSENTIAL TO PROTECT
THE PUBLIC'S INTEREST IN AN ORDERLY SOCIETY. SIMILARLY, THERE ARE FEW
DEFENDANTS CHARGED WITH CRIME, FEW INDEED, WHO FAIL TO HIRE THE BEST
LAWYERS THEY CAN GET TO PREPARE AND PRESENT THEIR DEFENSES. THAT
GOVERNMENT HIRES LAWYERS TO PROSECUTE AND DEFENDANTS WHO HAVE THE MONEY
HIRE LAWYERS TO DEFEND ARE THE STRONGEST INDICATIONS OF THE WIDESPREAD
BELIEF THAT LAWYERS IN CRIMINAL COURTS ARE NECESSITIES, NOT LUXURIES.
THE RIGHT OF ONE CHARGED WITH CRIME TO COUNSEL MAY NOT BE DEEMED
FUNDAMENTAL AND ESSENTIAL TO FAIR TRIALS IN SOME COUNTRIES, BUT IT IS
IN OURS. FROM THE VERY BEGINNING, OUR STATE AND NATIONAL CONSTITUTIONS
AND LAWS HAVE LAID GREAT EMPHASIS ON PROCEDURAL AND SUBSTANTIVE
SAFEGUARDS DESIGNED TO ASSURE FAIR TRIALS BEFORE IMPARTIAL TRIBUNALS IN
WHICH EVERY DEFENDANT STANDS EQUAL BEFORE THE LAW. THIS NOBLE IDEAL
CANNOT BE REALIZED IF THE POOR MAN CHARGED WITH CRIME HAS TO FACE HIS
ACCUSERS WITHOUT A LAWYER TO ASSIST HIM. A DEFENDANT'S NEED FOR A
LAWYER IS NOWHERE BETTER STATED THAN IN THE MOVING WORDS OF MR. JUSTICE
SUTHERLAND IN POWELL V. ALABAMA: "THE RIGHT TO BE HEARD WOULD BE, IN
MANY CASES, OF LITTLE AVAIL IF IT DID NOT COMPREHEND THE RIGHT TO BE
HEARD BY COUNSEL. EVEN THE INTELLIGENT AND EDUCATED LAYMAN HAS SMALL
AND SOMETIMES NO SKILL IN THE SCIENCE OF LAW. IF CHARGED WITH CRIME,
HE IS INCAPABLE, GENERALLY, OF DETERMINING FOR HIMSELF WHETHER THE
INDICTMENT IS GOOD OR BAD. HE IS UNFAMILIAR WITH THE RULES OF
EVIDENCE. LEFT WITHOUT THE AID OF COUNSEL HE MAY BE PUT ON TRIAL
WITHOUT A PROPER CHARGE, AND CONVICTED UPON INCOMPETENT EVIDENCE, OR
EVIDENCE IRRELEVANT TO THE ISSUE OR OTHERWISE INADMISSIBLE. HE LACKS
BOTH THE SKILL AND KNOWLEDGE ADEQUTELY TO PREPARE HIS DEFENSE, EVEN
THOUGH HE HAVE A PERFECT ONE. HE REQUIRES THE GUIDING HAND OF COUNSEL
AT EVERY STEP IN THE PROCEEDINGS AGAINST HIM. WITHOUT IT, THOUGH HE BE

http://supcourt.ntis.gov/get_case_nog.html?casename=Case%20Name:%...

4 of 9 4/11/2010 3:39 PM



NOT GUILTY, HE FACES THE DANGER OF CONVICTION BECAUSE HE DOES NOT KNOW
HOW TO ESTABLISH HIS INNOCENCE." 287 U.S., AT 68-69.

THE COURT IN BETTS V. BRADY DEPARTED FROM THE SOUND WISDOM UPON WHICH
THE COURT'S HOLDING IN POWELL V. ALABAMA RESTED. FLORIDA, SUPPORTED BY
TWO OTHER STATES, HAS ASKED THAT BETTS V. BRADY BE LEFT INTACT. TWENTY
TWO STATES, AS FRIENDS OF THE COURT, ARGUE THAT BETTS WAS "AN
ANACHRONISM WHEN HANDED DOWN" AND THAT IT SHOULD NOW BE OVERRULED. WE
AGREE.

THE JUDGMENT IS REVERSED AND THE CAUSE IS REMANDED TO THE SUPREME
COURT OF FLORIDA FOR FURTHER ACTION NOT INCONSISTENT WITH THIS
OPINION. REVERSED.

FN1 LATER IN THE PETITION FOR HABEAS CORPUS, SIGNED AND APPARENTLY
PREPARED BY PETITIONER HIMSELF, HE STATED "I, CLARENCE EARL GIDEON,
CLAIM THAT I WAS DENIED THE RIGHTS OF THE 4TH, 5TH AND 14TH AMENDMENTS
OF THE BILL OF RIGHTS."

FN2 OF THE MANY SUCH CASES TO REACH THIS COURT, RECENT EXAMPLES ARE
CARNLEY V. COCHRAN, 369 U.S. 506 (1962); HUDSON V. NORTH CAROLINA, 363
U.S. 697 (1960); MOORE V. MICHIGAN, 355 U.S. 155 (1957). ILLUSTIATIVE
CASES IN THE STATE COURTS ARE ARTRIP V. STATE, 136 SO. 2D 574 (CT. APP.
ALA. 1962); SHAFFER V. WARDEN, 211 MD. 635, 126 A.2D 573 (1956). FOR
EXAMPLES OF COMMENTARY, SEE ALLEN, THE SUPREME COURT, FEDERALISM, AND
STATE SYSTEMS OF CRIMINAL JUSTICE, 8 DE PAUL L. REV. 213 (1959);
KAMISAR, THE RIGHT TO COUNSEL AND THE FOURTEENTH AMENDMENT: A DIALOGUE
ON "THE MOST PERVASIVE RIGHT" OF AN ACCUSED, 30 U. OF CHI. L. REV. 1
(1962); THE RIGHT TO COUNSEL, 45 MINN. L. REV. 693 (1961).

FN3 JOHNSON V. ZERBST, 304 U.S. 458 (1938).

FN4 E.G., GITLOW V. NEW YORK, 268 U.S. 652, 666 (1925)(SPEECH AND
PRESS); LOVELL V. CITY OF GRIFFIN, 303 U.S. 444, 450 (1938)(SPEECH AND
PRESS); STAUB V. CITY OF BAXLEY, 355 U.S. 313, 321 (1958)(SPEECH);
GROSJEAN V. AMERICAN PRESS CO., 297 U.S. 233, 244 (1936)(PRESS);
CANTWELL V. CONNECTICUT, 310 U.S. 296, 303 (1940)(RELIGION); DE JONGE
V. OREGON, 299 U.S. 353, 364 (1937)(ASSEMBLY); SHELTON V. TUCKER, 364
U.S. 479, 486, 488 (1960)(ASSOCIATION); LOUISIANA EX REL. GREMILLION V.
NAACP, 366 U.S. 293, 296 (1961)(ASSOCIATION); EDWARDS V. SOUTH
CAROLINA, 372 U.S. 229 (1963)(SPEECH, ASSEMBLY, PETITION FOR REDRESS OF
GRIEVANCES).

FN5 E.G., CHICAGO, B.&Q.R. CO. V. CHICAGO, 166 U.S. 226, 235-241
(1897); SMYTH V. AMES, 169 U.S. 466, 522-526 (1898).

FN6 E.G., WOLF V. COLORADO, 338 U.S. 25, 27-28 (1949); ELKINS V.
UNITED STATES, 364 U.S. 206, 213 (1960); MAPP V. OHIO, 367 U.S. 643,
655 (1961).

FN7 ROBINSON V. CALIFORNIA, 370 U.S. 660, 666 (1962).

MR. JUSTICE DOUGLAS.

WHILE I JOIN THE OPINION OF THE COURT, A BRIEF HISTORICAL RESUME OF
THE RELATION BETWEEN THE BILL OF RIGHTS AND THE FIRST SECTION OF THE
FOURTEENTH AMENDMENT SEEMS PERTINENT. SINCE THE ADOPTION OF THAT
AMENDMENT, TEN JUSTICES HAVE FELT THAT IT PROTECTS FROM INFRINGEMENT BY
THE STATES THE PRIVILEGES, PROTECTIONS, AND SAFEGUARDS GRANTED BY THE
BILL OF RIGHTS.

JUSTICE FIELD, THE FIRST JUSTICE HARLAN, AND PROBABLY JUSTICE BREWER,
TOOK THAT POSITION IN O'NEIL V. VERMONT, 144 U.S. 323, 362-363, 370
371, AS DID JUSTICES BLACK, DOUGLAS, MURPHY AND RUTLEDGE IN ADAMSON V.
CALIFORNIA, 332 U.S. 46, 71-72, 124. AND SEE POE V. ULLMAN, 367 U.S.
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497, 515-522 (DISSENTING OPINION). THAT VIEW WAS ALSO EXPRESSED BY
JUSTICES BRADLEY AND SWAYNE IN THE SLAUGHTER-HOUSE CASES, 16 WALL. 36,
118-119, 122, AND SEEMINGLY WAS ACCEPTED BY JUSTICE CLIFFORD WHEN HE
DISSENTED WITH JUSTICE FIELD IN WALKER V. SAUVINET, 92 U.S. 90, 92.
(FN1) UNFORTUNATELY IT HAS NEVER COMMANDED A COURT. YET, HAPPILY, ALL
CONSTITUTIONAL QUESTIONS ARE ALWAYS OPEN. ERIE R. CO. V. TOMPKINS, 304
U.S. 64. AND WHAT WE DO TODAY DOES NOT FORECLOSE THE MATTER.

MY BROTHER HARLAN IS OF THE VIEW THAT A GUARANTEE OF THE BILL OF
RIGHTS THAT IS MADE APPLICABLE TO THE STATES BY REASON OF THE
FOURTEENTH AMENDMENT IS A LESSER VERSION OF THAT SAME GUARANTEE AS
APPLIED TO THE FEDERAL GOVERNMENT. (FN2) MR. JUSTICE JACKSON SHARED
THAT VIEW. (FN3) BUT THAT VIEW HAS NOT PREVAILED (FN4) AND RIGHTS
PROTECTED AGAINST STATE INVASION BY THE DUE PROCESS CLAUSE OF THE
FOURTEENTH AMENDMENT ARE NOT WATERED-DOWN VERSIONS OF WHAT THE BILL OF
RIGHTS GUARANTEES.

FN1 JUSTICES BRADLEY, SWAYNE AND FIELD EMPHASIZED THAT THE FIRST
EIGHT AMENDMENTS GRANTED CITIZENS OF THE UNITED STATES CERTAIN
PRIVILEGES AND IMMUNITIES THAT WERE PROTECTED FROM ABRIDGMENT BY THE
STATES BY THE FOURTEENTH AMENDMENT. SEE SLAUGHER-HOUSE CASES, SUPRA,
AT 118-119; O'NEIL V. VERMONT, SUPRA, AT 363. JUSTICE HARLAN AND
BREWER ACCEPTED THE SAME THEORY IN THE O'NEIL CASE (SEE ID., AT 370
371), THOUGH JUSTICE HARLAN INDICATED THAT ALL "PERSONS," NOT MERELY
"CITIZENS," WERE GIVEN THIS PROTECTION. IBID. IN TWINING V. NEW
JERSEY, 211 U.S. 78, 117, JUSTICE HARLAN'S POSITION WAS MADE CLEAR:

"IN MY JUDGMENT, IMMUNITY FROM SELF-INCRIMINATION IS PROTECTED
AGAINST HOSTILE STATE ACTION, NOT ONLY BY ... (THE PRIVILEGES AND
IMMUNITIES CLAUSE), BUT (ALSO) BY ... (THE DUE PROCESS CLAUSE)."

JUSTICE BREWER, IN JOINING THE OPINION OF THE COURT, ABANDONED THE
VIEW THAT THE ENTIRE BILL OF RIGHTS APPLIES TO THE STATES IN MAXWELL V.
DOW, 176 U.S. 581.

FN2 SEE ROTH V. UNITED STATES, 354 U.S. 476, 501, 506; SMITH V.
CALIFORNIA, 361 U.S. 147, 169.

FN3 BEAUHARNAIS V. ILLINOIS, 343 U.S. 250, 288. CF. THE OPINIONS OF
JUSTICES HOLMES AND BRANDEIS IN GITLOW V. NEW YORK, 268 U.S. 652, 672,
AND WHITNEY V. CALIFORNIA, 274 U.S. 357, 372.

FN4 THE CASES ARE COLLECTED BY MR. JUSTICE BLACK IN SPEISER V.
RANDALL, 357 U.S. 513, 530. AND SEE, EATON V. PRICE, 364 U.S. 263, 274
276.

MR. JUSTICE CLARK, CONCURRING IN THE RESULT.

IN BUTE V. ILLINOIS, 333 U.S. 640 (1948), THIS COURT FOUND NO SPECIAL
CIRCUMSTANCES REQUIRING THE APPOINTMENT OF COUNSEL BUT STATED THAT "IF
THESE CHARGES HAD BEEN CAPITAL CHARGES, THE COURT WOULD HAVE BEEN
REQUIRED, BOTH BY THE STATE STATUTE AND THE DECISIONS OF THIS COURT
INTERPRETING THE FOURTEENTH AMENDMENT, TO TAKE SOME SUCH STEPS." ID.,
AT 674. PRIOR TO THAT CASE I FIND NO LANGUAGE IN ANY CASES IN THIS
COURT INDICATING THAT APPOINTMENT OF COUNSEL IN ALL CAPITAL CASES WAS
REQUIRED BY THE FOURTEENTH AMENDMENT. (FN1) AT THE NEXT TERM OF THE
COURT MR. JUSTICE REED REVEALED THAT THE COURT WAS DIVIDED AS TO
NONCAPITAL CASES BUT THAT "THE DUE PROCESS CLAUSE ... REQUIRES
COUNSEL FOR ALL PERSONS CHARGED WITH SERIOUS CRIMES ... ." UVEGES V.
PENNSYLVANIA, 335 U.S. 437, 441 (1948). FINALLY, IN HAMILTON V.
ALABAMA, 368 U.S. 52 (1961), WE SAID THAT "WHEN ONE PLEADS TO A CAPITAL
CHARGE WITHOUT BENEFIT OF COUNSEL, WE DO NOT STOP TO DETERMINE WHETHER
PREJUDICE RESULTED." ID., AT 55.

THAT THE SIXTH AMENDMENT REQUIRES APPOINTMENT OF COUNSEL IN "ALL
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CRIMINAL PROSECUTIONS" IS CLEAR, BOTH FROM THE LANGUAGE OF THE
AMENDMENT AND FROM THIS COURT'S INTERPRETATION. SEE JOHNSON V. ZERBST,
304 U.S. 458 (1938). IT IS EQUALLY CLEAR FROM THE ABOVE CASES, ALL
DECIDED AFTER BETTS V. BRADY, 316 U.S. 455 (1942), THAT THE FOURTEENTH
AMENDMENT REQUIRES SUCH APPOINTMENT IN ALL PROSECUTIONS FOR CAPITAL
CRIMES. THE COURT'S DECISION TODAY, THEN, DOES NO MORE THAN ERASE A
DISTINCTION WHICH HAS NO BASIS IN LOGIC AND AN INCREASINGLY ERODED
BASIS IN AUTHORITY. IN KINSELLA V. UNITED STATES EX REL. SINGLETON,
361 U.S. 234 (1960), WE SPECIFICALLY REJECTED ANY CONSTITUTIONAL
DISTINCTION BETWEEN CAPITAL AND NONCAPITAL OFFENSES AS REGARDS
CONGRESSIONAL POWER TO PROVIDE FOR COURT-MARTIAL TRIALS OF CIVILIAN
DEPENDENTS OF ARMED FORCES PERSONNEL. HAVING PREVIOUSLY HELD THAT
CIVILIAN DEPENDENTS COULD NOT CONSTITUTIONALLY BE DEPRIVED OF THE
PROTECTIONS OF ARTICLE III AND THE FIFTH AND SIXTH AMENDMENTS IN
CAPITAL CASES, REID V. COVERT, 354 U.S. 1 (1957), WE HELD THAT THE SAME
RESULT MUST FOLLOW IN NONCAPITAL CASES. INDEED, OUR OPINION THERE
FORESHADOWED THE DECISION TODAY, (FN2) AS WE NOTED THAT:

"OBVIOUSLY FOURTEENTH AMENDMENT CASES DEALING WITH STATE ACTION HAVE
NO APPLICATION HERE, BUT IF THEY DID, WE BELIEVE THAT TO DEPRIVE
CIVILIAN DEPENDENTS OF THE SAFEGUARDS OF A JURY TRIAL HERE ... WOULD
BE AS INVALID UNDER THOSE CASES AS IT WOULD BE IN CASES OF A CAPITAL
NATURE." 361 U.S., AT 246-247.

I MUST CONCLUDE HERE, AS IN KINSELLA, SUPRA, THAT THE CONSTITUTION
MAKES NO DISTINCTION BETWEEN CAPITAL AND NONCAPITAL CASES. THE
FOURTEENTH AMENDMENT REQUIRES DUE PROCESS OF LAW FOR THE DEPRIVAL OF
"LIBERTY" JUST AS FOR DEPRIVAL OF "LIFE," AND THERE CANNOT
CONSTITUTIONALLY BE A DIFFERENCE IN THE QUALITY OF THE PROCESS BASED
MERELY UPON A SUPPOSED DIFFERENCE IN THE SANCTION INVOLVED. HOW CAN
THE FOURTEENTH AMENDMENT TOLERATE A PROCEDURE WHICH IT CONDEMNS IN
CAPITAL CASES ON THE GROUND THAT DEPRIVAL OF LIBERTY MAY BE LESS
ONEROUS THAN DEPRIVAL OF LIFE - A VALUE JUDGMENT NOT UNIVERSALLY
ACCEPTED (FN3) - OR THAT ONLY THE LATTER DEPRIVAL IS IRREVOCABLE? I
CAN FIND NO ACCEPTABLE RATIONALIZATION FOR SUCH A RESULT, AND I
THEREFORE CONCUR IN THE JUDGMENT OF THE COURT.

FN1 IT MIGHT, HOWEVER, BE SAID THAT THERE IS SUCH AN IMPLICATION IN
AVERY V. ALABAMA, 308 U.S. 444 (1940), A CAPITAL CASE IN WHICH COUNSEL
HAD BEEN APPOINTED BUT IN WHICH THE PETITIONER CLAIMED A DENIAL OF
"EFFECTIVE" ASSISTANCE. THE COURT IN AFFIRMING NOTED THAT "HAD
PETITIONER BEEN DENIED ANY REPRESENTATION OF COUNSEL AT ALL, SUCH A
CLEAR VIOLATION OF THE FOURTEENTH AMENDMENT'S GUARANTEE OF ASSISTANCE
OF COUNSEL WOULD HAVE REQUIRED REVERSAL OF HIS CONVICTION." ID., AT
445. NO "SPECIAL CIRCUMSTANCES" WERE RECITED BY THE COURT, BUT IN
CITING POWELL V. ALABAMA, 287 U.S. 45 (1932), AS AUTHORITY FOR ITS
DICTUM IT APPEARS THAT THE COURT DID NOT RELY SOLELY ON THE CAPITAL
NATURE OF THE OFFENSE.

FN2 PORTENTS OF TODAY'S DECISION MAY BE FOUND AS WELL IN GRIFFIN V.
ILLINOIS, 351 U.S. 12 (1956), AND FERGUSON V. GEORGIA, 365 U.S. 570
(1961). IN GRIFFIN, A NONCAPITAL CASE, WE HELD THAT THE PETITIONER'S
CONSTITUTIONAL RIGHTS WERE VIOLATED BY THE STATE'S PROCEDURE, WHICH
PROVIDED FREE TRANSCRIPTS FOR INDIGENT DEFENDANTS ONLY IN CAPITAL
CASES. IN FERGUSON WE STRUCK DOWN A STATE PRACTICE DENYING THE
APPELLANT THE EFFECTIVE ASSISTANCE OF COUNSEL, CAUTIONING THAT "OUR
DECISION DOES NOT TURN ON THE FACTS THAT THE APPELLANT WAS TRIED FOR A
CAPITAL OFFENSE AND WAS REPRESENTED BY EMPLOYED COUNSEL. THE COMMAND
OF THE FOURTEENTH AMENDMENT ALSO APPLIES IN THE CASE OF AN ACCUSED
TRIED FOR A NONCAPITAL OFFENSE, OR REPRESENTED BY APPOINTED COUNSEL."
365 U.S., AT 596.

FN3 SEE, E.G., BARZUM, IN FAVOR OF CAPITAL PUNISHMENT, 31 AMERICAN
SCHOLAR 181, 188-189 (1962).
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MR. JUSTICE HARLAN, CONCURRING.

I AGREE THAT BETTS V. BRADY SHOULD BE OVERRULED, BUT CONSIDER IT
ENTITLED TO A MORE RESPECTFUL BURIAL THAN HAS BEEN ACCORDED, AT LEAST
ON THE PART OF THOSE OF US WHO WERE NOT ON THE COURT WHEN THAT CASE WAS
DECIDED.

I CANNOT SUBSCRIBE TO THE VIEW THAT BETTS V. BRADY RESPRESENTED "AN
ABRUPT BREAK WITH ITS OWN WELL-CONSIDERED PRECEDENTS." ANTE, P. 344.
IN 1932, IN POWELL V. ALABAMA, 287 U.S. 45, A CAPITAL CASE, THIS COURT
DECLARED THAT UNDER THE PARTICULAR FACTS THERE PRESENTED - "THE
IGNORANCE AND ILLITERACY OF THE DEFENDANTS, THEIR YOUTH, THE
CIRCUMSTANCES OF PUBLIC HOSTILITY ... AND ABOVE ALL THAT THEY STOOD
IN DEADLY PERIL OF THEIR LIVES" (287 U.S., AT 71) - THE STATE COURT HAD
A DUTY TO ASSIGN COUNSEL FOR THE TRIAL AS A NECESSARY REQUISITE OF DUE
PROCESS OF LAW. IT IS EVIDENT THAT THESE LIMITING FACTS WERE NOT ADDED
TO THE OPINION AS AN AFTERTHOUGHT; THEY WERE REPEATEDLY EMPHASIZED, SEE
287 U.S., AT 52, 57-58, 71, AND WERE CLEARLY REGARDED AS IMPORTANT TO
THE RESULT.

THUS WHEN THIS COURT, A DECADE LATER, DECIDED BETTS V. BRADY, IT DID
NO MORE THAN TO ADMIT OF THE POSSIBLE EXISTENCE OF SPECIAL
CIRCUMSTANCES IN NONCAPITAL AS WELL AS CAPITAL TRIALS, WHILE AT THE
SAME TIME INSISTING THAT SUCH CIRCUMSTANCES BE SHOWN IN ORDER TO
ESTABLISH A DENIAL OF DUE PROCESS. THE RIGHT TO APPOINTED COUNSEL HAD
BEEN RECOGNIZED AS BEING CONSIDERABLY BROADER IN FEDERAL PROSECUTIONS,
SEE JOHNSON V. ZERBST, 304 U.S. 458, BUT TO HAVE IMPOSED THESE
REQUIREMENTS ON THE STATES WOULD INDEED HAVE BEEN "AN ABRUPT BREAK"
WITH THE ALMOST IMMEDIATE PAST. THE DECLARATION THAT THE RIGHT TO
APPOINTED COUNSEL IN STATE PROSECUTIONS, AS ESTABLISHED IN POWELL V.
ALABAMA, WAS NOT LIMITED TO CAPITAL CASES WAS IN TRUTH NOT A DEPARTURE
FROM, BUT AN EXTENSION OF, EXISTING PRECEDENT. THE PRINCIPLES
DECLARED IN POWELL AND IN BETTS, HOWEVER, HAVE HAD A TROUBLED JOURNEY
THROUGHOUT THE YEARS THAT HAVE FOLLOWED FIRST THE ONE CASE AND THEN THE
OTHER. EVEN BY THE TIME OF THE BETTS DECISION, DICTUM IN AT LEAST ONE
OF THE COURT'S OPINIONS HAD INDICATED THAT THERE WAS AN ABSOLUTE RIGHT
TO THE SERVICES OF COUNSEL IN THE TRIAL OF STATE CAPITAL CASES. (FN1)
SUCH DICTA CONTINUED TO APPEAR IN SUBSEQUENT DECISIONS, (FN2) AND ANY
LINGERING DOUBTS WERE FINALLY ELIMINATED BY THE HOLDING OF HAMILTON V.
ALABAMA, 368 U.S. 52.

IN NONCAPITAL CASES, THE "SPECIAL CIRCUMSTANCES" RULE HAS CONTINUED
TO EXIST IN FORM WHILE ITS SUBSTANCE HAS BEEN SUBSTANTIALLY AND
STEADILY ERODED. IN THE FIRST DECADE AFTER BETTS, THERE WERE CASES IN
WHICH THE COURT FOUND SPECIAL CIRCUMSTANCES TO BE LACKING, BUT USUALLY
BY A SHARPLY DIVIDED VOTE. (FN3) HOWEVER, NO SUCH DECISION HAS BEEN
CITED TO US, AND I HAVE FOUND NONE, AFTER QUICKSALL V. MICHIGAN, 339
U.S. 660, DECIDED IN 1950. AT THE SAME TIME, THERE HAVE BEEN NOT A FEW
CASES IN WHICH SPECIAL CIRCUMSTANCES WERE FOUND IN LITTLE OR NOTHING
MORE THAN THE "COMPLEXITY" OF THE LEGAL QUESTIONS PRESENTED, ALTHOUGH
THOSE QUESTIONS WERE OFTEN OF ONLY ROUTINE DIFFICULTY. (FN4) THE
COURT HAS COME TO RECOGNIZE, IN OTHER WORDS, THAT THE MERE EXISTENCE OF
A SERIOUS CRIMINAL CHARGE CONSTITUTED IN ITSELF SPECIAL CIRCUMSTANCES
REQUIRING THE SERVICES OF COUNSEL AT TRIAL. IN TRUTH THE BETTS V.
BRADY RULE IS NO LONGER A REALITY.

THIS EVOLUTION, HOWEVER, APPEARS NOT TO HAVE BEEN FULLY RECOGNIZED BY
MANY STATE COURTS, IN THIS INSTANCE CHARGED WITH THE FRONT-LINE
RESPONSIBILITY FOR THE ENFORCEMENT OF CONSTITUTIONAL RIGHTS. (FN5) TO
CONTINUE A RULE WHICH IS HONORED BY THIS COURT ONLY WITH LIP SERVICE IS
NOT A HEALTHY THING AND IN THE LONG RUN WILL DO DISSERVICE TO THE
FEDERAL SYSTEM.

THE SPECIAL CIRCUMSTANCES RULE HAS BEEN FORMALLY ABANDONED IN CAPITAL
CASES, AND THE TIME HAS NOW COME WHEN IT SHOULD BE SIMILARLY ABANDONED
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IN NONCAPITAL CASES, AT LEAST AS TO OFFENSES WHICH, AS THE ONE INVOLVED
HERE, CARRY THE POSSIBILITY OF A SUBSTANTIAL PRISON SENTENCE. (WHETHER
THE RULE SHOULD EXTEND TO ALL CRIMINAL CASES NEED NOT NOW BE DECIDED.)
THIS INDEED DOES NO MORE THAN TO MAKE EXPLICIT SOMETHING THAT HAS LONG
SINCE BEEN FORESHADOWED IN OUR DECISIONS.

IN AGREEING WITH THE COURT THAT THE RIGHT TO COUNSEL IN A CASE SUCH
AS THIS SHOULD NOW BE EXPRESSLY RECOGNIZED AS A FUNDAMENTAL RIGHT
EMBRACED IN THE FOURTEENTH AMENDMENT, I WISH TO MAKE A FURTHER
OBSERVATION. WHEN WE HOLD A RIGHT OR IMMUNITY, VALID AGAINST THE
FEDERAL GOVERNMENT, TO BE "IMPLICIT IN THE CONCEPT OF ORDERED LIBERTY"
(FN6) AND THUS VALID AGAINST THE STATES, I DO NOT READ OUR PAST
DECISIONS TO SUGGEST THAT BY SO HOLDING, WE AUTOMATICALLY CARRY OVER AN
ENTIRE BODY OF FEDERAL LAW AND APPLY IT IN FULL SWEEP TO THE STATES.
ANY SUCH CONCEPT WOULD DISREGARD THE FREQUENTLY WIDE DISPARITY BETWEEN
THE LEGITIMATE INTERESTS OF THE STATES AND OF THE FEDERAL GOVERNMENT,
THE DIVERGENT PROBLEMS THAT THEY FACE, AND THE SIGNIFICANTLY DIFFERENT
CONSEQUENCES OF THEIR ACTIONS. CF. ROTH V. UNITED STATES, 354 U.S.
476, 496-508 (SEPARATE OPINION OF THIS WRITER). IN WHAT IS DONE TODAY
I DO NOT UNDERSTAND THE COURT TO DEPART FROM THE PRINCIPLES LAID DOWN
IN PALKO V. CONNECTICUT, 302 U.S. 319, OR TO EMBRACE THE CONCEPT THAT
THE FOURTEENTH AMENDMENT "INCORPORATES" THE SIXTH AMENDMENT AS SUCH.

ON THESE PREMISES I JOIN IN THE JUDGMENT OF THE COURT.

FN1 AVERY V. ALABAMA, 308 U.S. 444, 445.

FN2 E.G., BUTE V. ILLINOIS, 333 U.S. 640, 674; UVEGES V.
PENNSYLVANIA, 335 U.S. 437, 441.

FN3 E.G., FOSTER V. ILLINOIS, 332 U.S. 134; BUTE V. ILLINOIS, 333
U.S. 640; GRYGER V. BURKE, 334 U.S. 728.

FN4 E.G., WILLIAMS V. KAISER, 323 U.S. 471; HUDSON V. NORTH
CAROLINA, 363 U.S. 697; CHEWNING V. CUNNINGHAM, 368 U.S. 443.

FN5 SEE, E.G., COMMONWEALTH EX REL. SIMON V. MARONEY, 405 PA. 562,
176 A.2D 94 (1961); SHAFFER V. WARDEN, 211 MD. 635, 126 A.2D 573
(1956); HENDERSON V. BANNAN, 256 F.2D 363 (C.A. 6TH CIR. 1958).

FN6 PALKO V. CONNECTICUT, 302 U.S. 319, 325.
..END :

------------------------------------------------------------
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