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HOW THE HOUSING 
RESCUE BILL IS 
HELPING BANKS, 
NOT TAXPAYERS 
BY SEAN OLENDER 

TIlls is the complicated story of 
how Congress' recent $300 bil
lion housing bill is a theft of tax
payer money. 

To understand how it . works, 
you must first put yourself in the 
shoes of Bank of America, 
Countrywide Financial, or any 
of the many U.S. banks facing 
big losses on delinquent mort
gages. If you are a bank, you 
probably make loans to people to 
buy homes. You give the bor
rower money, and the borrower 
gives you a signed promise to re
pay - a mortgage - which is se
cured by the house. 

Over the past five years, you 
got to sell a lot of your mortgag
es to Wall Street banks that then 
sold them to international in
vestors. Wall Street paid you 
well for those mortgages. Be
cause you didn't think you'd get 
stuck with them on your books, 
you statted loaning anything to 
anyone. 
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But as the housing market's parabolic ascent 
stalled, you got stuck with a lot of mortgages you 
hadn't yet sold to Wall Street banks. And some Wall 
Street banks and investors may have forced you to 
buy back other mortgages, sticking you with hun
dreds of billions in bad debt. You also know that 
some of the mortgages that were sold to investors 
are packed with lies about the appraised value, the 
borrower's income and other information that may 
allow investors to force you to buy them back after 
foreclosure. 

You've wisely been dragging your feet on sending 
out delinquency and foreclosure notices. Foreclo
sures are recorded on your books, and you're ex
pecting a government bailout, so you are waiting 
sometimes more than a year to initiate foreclosure 
proceedings. You don't even know if some of these 
folks are living in their homes anymore. 

You have a lot of friends in Congress. You paid 
them a lot of money to be your friends. But you 
know that if they start talking about passing a law 
that will give you a lot of taxpayer money to make up 
for your losses, voters might get angry and scare the 
representatives, who then may refuse to vote for 
your bill because they're worried about getting vot
ed out of office. 

What to do? 
You can try to write a bill that is a bailout, but is 

disguised to appear to not be a bailout, something I 
call reverse legislating. You can make it look like you 
are taking a significant loss on the mortgage and 
that you are helping people keep their homes, but in 
reality job one is to unload toxic waste on the tax
payer. 

After thinking a while, you get an idea: Write the 
bill so that you reduce the principal of the mortgage 
to 90 percent of the current appraised value (this 
gives the homeowner 10 percent equity, the taxpay
er a 10 percent cushion against losses and relieves 
the homeowner from having to scrape together even 

Late home loans are on the rise 

$10 for a down payment on the new loan). This all 
makes it look like you are taking a big "haircut" by 
writing down the loan principal. 

Better yet, include a provision that requires bor
rowers to share half the future appreciation with the 
government, creating the ridiculous image thllt 
there will be appreciation above the appraised value 
in the next 10 years. But you know that's impossible. 
You know that because you're the one who picks the 
appraiser. 

You learned during the boom th~t appraisers are 
chosen by mortgage brokers, real estate agents, and 
sometimes banks. Appraisers who don't "hit the 
number" by appraising the house for the amount 
needed to close the deal don't get called back and 
have to get a job doing something else. 

A red herring 
Some idiot might suggest the creation of a radically 
different appraisal system. Some lawmakers may 
suggest that FHA or HUD select the appraiser, that 
t~e bill institute civil money penalties, or criminal 
penalties for improperly influencing appraisals. But 
you, the bank, know just how to deal with that -
with a red herring, of course. 

How about deleting these effective provisions 
from the bill and instead adding a meaningless re
quirement that appraisers have more education 
hours? Or maybe we could fingerprint them? It 
doesn't matter as long as it is irrelevant, but sounds 
relevant to a voter. 

You write into the bill, of course, that only loans 
you choose can be refinanced in the federal assis
tance program. Desperate borrowers who can't af
ford their current mortgage payment and would 
benefit from this bill aren't entitled to the federal 
refinancing assistance without you choosing them. 
You coach your lawmakers to use the word "volun
tary" a lot because people generally think that 
things that are voluntary are good. But the point is 
that nobody gets refinancing help unless you say 
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Loans either past due or in foreclosure in the U.S. rose to 9.16 percent in the second quarter. 
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it's OK. 

Choosing the worst 
Which homeowners are you going to allow into this 
refinancing program? The worst you can find. Not 
ones merely having trouble repaying. You're going 
to start with ones who stopped making payments 
six months ago who will walk away regardless, or 
better yet who have already walked away and you 
just haven't foreclosed on yet. You're going to track 
them down and you may even have to pay them to 
sign the documents. 

If it gets too dirty, you can outsource it to any of 
thousands of mortgage brokers who've probably 
been living in their cars for the past year. You can 
pay big commissions and fees to create a powerful 
demand to close those deals without you having to 
get your hands dirty in the details. People who 
abandoned their homes or who still live there, but 
haven't made a payment in months, or a year, will 
sign anything you like if you give them $5,000, or 
pay the mortgage brokers enough so they can afford 
to buy the borrower's cooperation. The borrowers, 
after all, are on the hook for nothing whether they 
sign or not. The borrower would be wise to sign in 
exchange for some cash. 

So that's how you do it: You, the bank, get rid of 
your most dubious mortgages by, in effect, trans
ferring them to the federal program - and letting 
the taxpayers foot the bill. 

On June 20, the National Review broke the story 
that Bank of America had essentially written the 
FHA bank bailout bill and posted Bank of America's 
"confidential" proposal on its Web site. The FHA 
bill is identical in almost all respects. That alone 
should tell taxpayers all they need to know. 

I optimistically predict that within 12 months, 
half of these refinanced loans will result in default. 

"If we had these higher-cost loan limits four 
years ago, buyers would not have had to go to the 
subprime market and would have been able to get an 

. FHA loan:' said William E. Brown, president of the 

California Association of Realtors. 
But in reality, real estate agents and mortgage 

brokers steered lots of people into subprime loans 
with time-delayed, exploding interest rates, be
cause they got paid kickbacks from the lender. The 
banks paid them extra money - sometimes $20,000 
or $30,000 - to take a borrower with a good credit 
score and put the person into a bad loan with a teas
er intro rate that exploded into a 12 percent monster 
later and included a prepayment penalty. 

Why would the banks do this? Because it makes 
more money for them. Fully 60 percent of subprime 
borrowers qualified for a lower rate and better loan 
terms than they were given. Their mortgage brokers 
and real estate ~gents never told them they qualified 
for better.,1f they did, the borrowers would have 
gotten better. 

Bloated inventory 
Recent reports indicate that existing home sales 
have increased more than expected. Buried deeper 
was the fact that existing home inventory ballooned 
to 11.2 months. The record inventory of 11.5 months 
was reached in 1982. Optimistic economists suggest 
that an additional 10 percent drop in home prices is 
coming, while the doomsday crowd claims housing 
will suffer an additional 20 to 30 percent fall. No
body knows, because a housing bust this big has 
never happened before. But inventory doesn't get 
this large unless sellers are way too high on price. 
Coming price declines will also sap taxpayer money 
on these bad loans. 

And $300 billion isn't enough. In the same bill, 
Ctmgress gave the Treasury Department authority 
to hand limitless taxpayer money to Fannie and 
Freddie, which can use it to buy mortgage bonds 
from irritable banks. After finding Fannie and Fred
die in bad shape, Treasury Secretary Henry Paulson 
will allow them to expand their portfolios by 
$200 billion, like a credit card shopping spree six 
months before you plan to go bankrupt. 

Once again, Congress has delivered the goods to 
its banker bosses. No lawmaker voted on specific 
terms for a Fannie and Freddie bailout, because pre
cise terms are the things that get legislators voted 
out of office. Instead, Congress gave an arguably 
unconstitutional spending power to the Treasury 
Department, which is buying worthless mortgage 
bonds with our tax money. This is how to deliver 
$500 billion to the banks without leaving finger
prints. It is the art of postmodern democratic oli
.garchy. 

A crazy rationale 
Most surreal is the ceaselessly repeated rationale for 
all this bailing: If we don't give these banks your tax 
money, they won't be able to lend it to you. And with
out credit, you're all screwed. Let me get that 
straight. If we don't give banks our tax money, we 
will be in dire straits because they won't be able to 
lend us that money. 

Before anyone writes about my wild conspiracy 
theories suggesting it's laughable and ridiculous 
that banks would try to offload worthless loans onto 
a third party by working with mortgage brokers and 
appraisers to get fraudulent appraisals and false 
borrower income information, isn't that rather 
clearly and exactly how we got into this situation? 

Sean Olender is Ba,y Area attorney and writer. Contact us 
at insight@sfchronicle.com . 




